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Active Efforts

ICWA |FPA

» Any party seeking to effect a foster
care placement of, or termination

» In a child custody proceeding
involving an Indian child:

of parental rights to, an Indian
child under State law shall satisfy
the court that active efforts have
been made to provide remedial
services and rehabilitative
programs designed to prevent the
breakup of the Indian family and
that these efforts have proved
unsuccessful.

25 U.S.C. §1912(d)

A. active efforts to maintain or
reunite an Indian child with the Indian
child's family shall be made pursuant
to the Indian Family Protection Act.
Active efforts shall be tailored to the
facts and circumstances of each
case. The department shall not seek
findings of futility or aggravated
circumstances;

32A-28-4(A)



Child Custody Proceeding

» Child Custody Proceeding - means an action for foster
care placement, termination of parental rights,
permanent guardianship or adoptive placement or an
action pursuant to Section 32A-3A-8 NMSA 1978 or the
Family in Need of Court-Ordered Services Act and includes
investigations and other preliminary activities
preceding the formal initiation of an action, but does
not include:

» delinquency proceedings

» custodial proceedings or kinship guardianships pursuant to
Chapter 40 NMSA 1978.

See 32A-28-2(C)




Active Efforts

ICWA |FPA

» “Active efforts means ) “[E]fforts that are
affirmative, active, affirmative, active,
thorough, and timely thorough and timely
efforts intended and that represent a
primarily to maintain higher standard of
or reunite an Indian conduct than
child with his or her reasonable efforts.”
family...”

See 25 C.F.R. § 23.2 See 32A-28-2(A)




Active Efforts vs. Reasonable Efforts

» “Arule of thumb is that ‘active efforts’ is to
engage the family while ‘reasonable efforts’
simply offers referrals to the family, and leaves it
to them to seek out assistance.”

» Native American Rights Fund, A Practical Guide to the
Indian Child Welfare Act 94 (2007)

» CYFD v. Yodell B. - 367 P3rd 881 (N.M. App 2015)

» CYFD must do more then create a plan & leave it to
the parent to develop his/her own resources to
effectuate it.

citing Wilson W v. State, 185 P.374 94,101 (Alaska 2008)




Active Efforts

The department shall, in cooperation with the
Indian child and the Indian child's parents, and
Indian tribe:

(1) document in writing the details demonstrating the
quality and quantity of services and assistance provided
to alleviate the causes and conditions leading to the
child custody proceeding, on the court record;

(2) assist the Indian child's parent or parents, guardian or
Indian custodian through the steps of a department case
plan and with accessing or developing the resources
necessary to satisfy the department case plan;

See 32A-28-4(B)(1)-(2)




Active Efforts

The department shall, in cooperation with the
Indian child and the Indian child's parents, and
Indian tribe:

(3) provide assistance in a manner consistent with the
prevailing social and cultural standards and way of life
of the Indian child's tribe; and

(4) conduct a comprehensive assessment of the
circumstances of an Indian child's family with a goal of
reunification;

See 32A-28-4(B)(3)-(4)




Examples of Active Efforts

» (1) Establish appropriate services and actively assistance
parent’s obtain services to overcome barriers to reunification

» (2) Include the Indian child’s tribe in family team meetings,
team decision meetings, permanency planning, resolution of
placement issues

» (3) Consult with the Indian child’s extended family members to
provide structure and support for the Indian child and parents;

» (4) Offer culturally appropriate family preservation strategies
and the use of the Indian child’s tribe’s rehabilitative services

» (5) Take steps to keep the Indian child and the Indian child's
siblings together whenever possible;

See 32A-28-4(C)(1)-(5)




Examples of Active Efforts

» (6) Support regular visits with the Indian child's parent,
guardian or Indian custodian, in the most natural setting as
possible,

» (7) Actively assist with connecting the Indian child’s family with
community resources

» (8) Monitor progress and participation of the Indian child’s
family with the culturally-appropriate services

» (9) Providing post-reunification services and monitoring for the
duration of the court's jurisdiction

» (10) Allow the Indian child to participate in customs and
traditions

» (11) Any other efforts that are appropriate to the Indian child's
circumstances

See 32A-28-4(C)(6)-(11)




Active Efforts

» The department shall record all efforts made toward
active efforts and report them to the court; and

» The court shall make a written determination at the
conclusion of every proceeding as to whether the
department has made active efforts to maintain or reunite
the Indian child with the Indian child's family. The court
shall make a written determination based on evidence on
the record as to whether the department has made active
efforts to provide services and support to preserve and
reunify the family.

See 32A-28-4(E)-(F)




Active Efforts

» Prevent breakup of the Indian family

» Identify whether the child is an Indian child
» Identify Family & Fictive Kin

» Comply with notice provisions

» Comply with placement preferences

» Collaborate with the Tribe to identify a QEW




Placement Preferences - Foster Care

» In the case of a foster care placement of an Indian child, the child shall
be placed in the least restrictive setting that:

» 1) Most closely approximates a family, taking into consideration the
Indian child’s sibling attachment;

» 2) Allows the Indian child's special needs, if any be met;

» 3) Is in reasonable geographic proximity to the Indian child’s home,
extended family members or siblings;

» 4) And is in accordance with the order of preference established by

the Indian child's tribe by any means, or, if that Indian tribe has not
established placement preferences, then IFPA’s order applies.

See 32A-28-21(A) c.f. 25 U.S.C. § 1915(b)




Placement Preferences - Foster Care

» ICWA » IFPA

» 1) Amember of the Indian child’s » 1) Extended Family member of the
extended family; Indian Child

» 2) Afoster home that is licensed, » 2) Foster home licensed, approved,
approved, or specified by the Indian or specified by the Indian child’s
child’s tribe; tribe

» 3) An Indian foster home licensed or » 3) Foster home licensed or
approved by an authorized non-Indian approved by a licensing authority
licensing authority; or in New Mexico and in which on or

more of the licensed or approved

» 4)An institution for children approved foster parents is an Indian.

by an Indian tribe or operated by an
Indian organization which has a program
suitable to meet the child’s need

Under no circumstances shall an Indian child under 3 months of age be placed
outside of the placement preferences provided in this section.

See 32A-28-21(A)(4)(a)-(c) c.f. 25 U.S.C. § 1915(b)




Placement Preferences - Foster Care

If an Indian child is placed in a foster care placement that is contrary to
the placement preferences, a secondary permanency plan shall not be
simultaneously permitted, and before the child's placement may be
changed to an adoptive or other permanent placement, the department
shall:

(1) conduct monitoring at least every thirty days to determine
whether a placement that comports with the placement preferences
provided in this section is available;

(2) at the inception of the case and periodically through the

pendency of the case, make active efforts to identify a placement
that aligns with the placement preferences as soon as practicable;
and

32A-28-21(C)(1 & 2)




Placement Preferences - Foster Care

(3) at the inception of the case and periodically through the pendency of the
case, document all active efforts made to identify a placement that aligns
with the placement preferences. At minimum, this shall include:

(a) contacting the Indian child's tribe;
(b) conducting a relative search;
(c) interviewing relatives throughout the case;

(d) making ongoing active efforts to search for and identify relatives to the Indian child
throughout the case;

(e) providing the Indian child's tribe with all information regarding family members;
(f) offering relatives an expedited foster care license;

(g) assisting relatives with practical supports through the licensing process and actively
supporting relatives in overcoming barriers for licensure;

(h) conducting timely home studies when identifying a placement that aligns with the
placement preference;

(i) providing continued contact, including visitation; and
(j) providing access to culturally appropriate interventions.
32A-28-21(C)




Placement Preferences - Foster Care

» If the Indian child is in a foster care placement
that is not a preferred placement, the court shall
hold hearings no less than every six months.

» The department shall continue to bear the burden of

establishing good cause to justify the Indian child’s
placement.

» If there is a voluntary placement agreement in
which the Indian child at first was not determined
to be an Indian child and was later determined to
be an Indian child, the agreement is voided.

32A-28-21(D & F)




Placement Preferences - Adoptive Placement

» Adoptive Placement
» 1) Member of the Indian child’s extended family
» 2) Other members of the child’s Indian tribe

» 3) Other Indian families
See NMSA 32A-5-5 c.f. 25 U.S.C. § 1915(a)

» Cultural Compact

» “[1]f the household into which an Indian child is placed for adoption or
guardianship does not include a parent who is a member of the Indian child's
tribe, the court shall require the parties to the adoption to enter a cultural
compact, at the discretion of the Indian child's tribe, that documents the parties'
agreement regarding how the Indian child will continue to actively participate in
the Indian child's cultural learning and activities and engagement with family
members.”

See 32A-28-23




Placement Preferences

» Whenever there is any change in placement of
an Indian child, the department shall notify
the Indian child's tribe, by certified mail with return
receipt requested.

32A-28-21(E)
» Tribes & Pueblos can establish a different order of
preference, which shall apply.

» When appropriate, the preference of the Indian child or parent
may be considered; provided that the court has not terminated
the parental rights of the Indian child's parent.

32A-28-21(G & 1)




Placement Preferences

» Good Cause for Departure from Placement Preferences
shall NOT consider:

» The socioeconomic status of the placement;

» A home environment that does not impact the safety and
well-being of the Indian child;

» ordinary bonding or attachment that occurred from time
spent in a non-preferred placement that was made in
violation of the Indian Family Protection Act; or

» the extent of the participation of the parents or
the Indian child in tribal, cultural, social, religious or
political activities.

32A-28-21(H)




Placement Preferences

» An Indian child shall be placed in accordance with the placement
preferences unless there is good cause to depart from the
placement preferences as determined by the court after a
hearing; provided that:

(1) the party that asserts good cause exists not to follow the placement
preferences shall state the reasons for this assertion in writing to the
court. The court shall make a record. The party making the assertion shall
provide all parties to the case and the Indian child's tribe with a copy;

(2) the party seeking the departure from the placement preferences has
the burden of rovin% by clear and convincing evidence that there is
good cause to depart from the preferences; an

(3) a court’s determination of good cause to depart from the placement
preferences shall be made in writing and be based on the considerations
set forth by the Indian Family Protection Act.

32A-28-21(M)




QUESTIONS/COMMENTS




Upcoming Training

» Thursday, June 30, 2022 @ 12:00pm

» Working with Tribes & Pueblos and Qualified
Expert Witnesses




Contact Information
» Native American Disability Law Center (505.566.5880)

» Therese Yanan, Executive Director (tyanan@nativedisabilitylaw.org)

» Austin Moore, Attorney (amoore@nativedisabilitylaw.org)

» Pegasus Legal Services for Children & Native American
Budget and Policy Institute

» Christy Chapman, Attorney/GAL (christy.chapmanesg@gmail.com)

» Pueblo of Laguna
» Kip Bobroff, In House Attorney (kbobroff@pol-nsn.gov)

» Tracy Zamora, Acting Manager of Pueblo of Laguna Social Services
(tzamora®@pol-nsn.gov)






