New Mexico Indian

Family Protection Act
Working with Tribes & Pueblos \
Qualified Expert Witnesses




ICWA (& IFPA) added the Indian child’s tribe
as a party whose rights must be respected

“Congress enacted ICWA to protect the rights and interests of the parent, the tribe,
and the child...While an abuse and neglect proceeding is designed to protect the
best interests of the child and the rights of the parents, ICWA goes further by
protecting the unique relationship between a tribe and its children...Congress knew
that removing Indian children from their family and tribe could negatively impact the
tribe's long-term...survival. ICWA furthers tribal sovereignty by ensuring that tribes
are able to raise their children with their own cultural and societal values.

In re Esther V., 2011-NMSC-005,
(citing Miss. Band of Choctaw Indians, 490 U.S 30, 32 (1989)




Tribes and Pueblos

ICWA

» “Indian tribe” means any
Indian tribe, band, nation, or
other organized group or
community of Indians
recognized as eligible for the
services provided to Indians by
the Secretary because of their
status as Indians, including any
Alaska Native village as defined
in section 1602(c) of title 43.
25 U.S.C. § 1903(8)

IFPA

>

“Indian tribe” means an Indian
nation, tribe, pueblo or other band,
organized group or community of
Indians recognized as eligible for the
services provided to Indians by the
secretary because of their status as
Indians, including an Alaska native
village as defined in 43 U.S.C. 2
Section 1602(c) or a regional \
corporation as defined in 43 U.S.C.
Section 1606. For the purposes of
notification to and communication
with a tribe as required in the Indian
Family Protection Act, “Indian tribe”
also includes those tribal officials
and staff who are responsible for
child welfare and social services
matters. Section 44(R)
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Notice to the Tribe

» In a child custody proceeding when the court knows or has reason to
know that an Indian child is involved, the department shall notify the
parent, guardian or Indian custodian and the Indian child’s tribe, by
certified mail with return receipt requested, of:

1) the pending proceedings;

2) the right of the Indian child's parent, guardian, Indian custodian and
Indian child’s tribe to:

(a) intervention; and
(b) petition the court to transfer the proceeding to the tribal court;

3) the right of the Indian child's parent, guardian or Indian custodian to
court-appointed counsel if the court determines that person is unable to
afford counsel; and

4) the right of the Indian child's tribe to participate in the child custody
proceeding whether or not the Indian child's tribe intervenes.

See § 32A-28-5(A) (2022). ¢f. 25 USC §1912.




Notice to the Tribe

» If the department attempts to enter into discussion with an Indian
tribe and the tribe does not respond within the time frame provided
for in the Indian Family Protection Act, the department may proceed;

provided that the absence of a tribal response does not:

» (1) eliminate other requirements of future communication and
work with the Indian tribe concerning the child; or

» (2) affect the Indian tribe's ability to respond to an action that
has not yet been taken.” (Emphasis Added). See NMSA 1978, §

32A-28-5(B) (2022).
» Neither a foster care placement nor a TPR can be held until at
least 10 days after notice had been provided to the parent &
Indian tribe.

» Another 20 days will be granted upon request.




Discussion with a Tribe/Pueblo

» “Discussion with an Indian tribe" means
documented good faith efforts to actively
communicate and work with an Indian
tribe.

See NMSA 1978, § 32A-28-2(E) (2022).




Suggestions on Working with Tribes & Pueblos

» When in doubt, ask

» But accept when there is information you can’t know.
» Consider the ICWA Social Workers workload

» Try not to ask for things at the last minute.
» When appropriate defer to the Tribe’s position.

» Don’t hesitate to talk it through.

» Always remember the Tribe or Pueblo has the child’s
best interest at heart.



Investigations - IFPA

» Within twenty-four hours of initiating an investigation that
involves an Indian child, the department shall notify the
Indian child's tribe of:

(1) the investigation;
(2) the involvement of the Indian child;

(3) the department'’s obligation to collaborate with the Indian child'’s
tribe to identify a potential qualified expert witness or witnesses to
participate in the proceeding if the investigation results in a child
custody proceeding; and (Emphasis Added)

(4) the department's obligation to identify a potential qualified
expert withess or witnesses no later than thirty days prior to a child
custody or termination proceeding. (Emphasis Added)

See § 32A-28-12 (2022).




Membership

» When an Indian child is placed in the custody of the
department, the department shall work with the parent,
the guardian, the Indian custodian or the Indian child's
tribe to establish membership, at the direction of the
parent or the Indian tribe.

See § 32A-28-6 (2022).
» The department shall not determine tribal membership.
» Marsalee P, 302 P.3d 761 (N.M. App. 2013)

» The department has an obligation to pursue enrollment on a
child’s behalf.




Jurisdiction

» Indian child resides or is domiciled with exterior boundaries

» The child’s tribe has exclusive jurisdiction except when jurisdiction is
otherwise vested in the state by federal law or pursuant to a tribal-state
agreement.

» When an Indian child is under the jurisdiction of the tribal court, the Indian
tribe shall retain exclusive jurisdiction, notwithstanding the residence or
domicile of the child.

See § 32A-28-7(A) (2022).
» Indian child does not reside or is domiciled with exterior boundaries

» Upon a motion for transfer at any stage of the proceeding, the department
shall, without delay, ask the Indian child's tribe in writing whether the Indian
child's tribe will accept jurisdiction over the child custody proceeding.

See § 32A-28-7(C) (2022).

» If the Indian child's tribe declines to accept jurisdiction, the court retains
jurisdiction. A parent, guardian, Indian custodian or the Indian child's
tribe retains the right to move the court to transfer the proceeding to the
tribal court at any stage of the proceeding.

See § 32A-28-7(D) (2022).




Tribal - State Agreements

» The department is required to make a good faith effort to enter into an
agreement with individual tribes & pueblos to coordinate the care & custody
of Indian children. See 32A-28-8(A).

» Atribal-state agreement may include an agreement regarding:

(1) whether a case needs to be filed, and whether the case would be filed by the
department in court or by the appropriate tribal agency in tribal court;

(2) exclusive jurisdiction over cases filed by the department in which the court and tribal
court would otherwise have concurrent jurisdiction;

(3) the process to transfer cases between a court and tribal court; and
(4) procedures for the assessment, removal, placement and custody of Indian children.
See 32A-28-8(D).
» State Tribal Collaboration Act - NMSA 11-18-1
» Requires the State to have formal, meaningful discussions.

» CARE - Cultural, Awareness, Respectful, Engagement



Tribal - State Agreements

» Atribal-state agreement shall:

(1) provide for cooperative delivery of child welfare services to Indian
children in this state, including the use, to the extent available, of
services provided by the Indian tribe; and

(2) if services provided by the Indian tribe are unavailable, provide for
the department's use of community services and resources developed
specifically for Indian families and that have demonstrated experience
and capacity to provide culturally relevant and effective services to
children.

See 32A-28-8(E)




Why a Qualified Expert Witness?

» Foster Care Placement

» clear and convincing evidence is presented

» testimony of one or more qualified expert witnesses,

Indian custodian is likely to result in serious emotional or physical damage to the
child

» demonstrating that the child’s continued custody by the child's parent, guardian or

» Termination of Parental Rights
» evidence beyond a reasonable doubt is presented,

» including the testimony of one or more qualified expert witnesses,

\
child

» demonstrating that the child's continued custody by the child's parent, guardian or
Indian custodian is likely to result in serious emotional or physical damage to the

See § 32A-28-13 (2022); cf. 25 U.S.C. § 1912(e)-(f).




Douglas B.

» State ex rel. Children, Youth & Families Dept. v. Douglas B., A-1-CA-38910,
2021 WL 5121018 (N.M. App. Oct. 22, 2021).

» (ICWA) The Expert should be qualified as an expert in two domains

» "qualified expert witness must be qualified to testify regarding whether the child's
continued custody by the parent ... is likely to result in serious emotional or
physical damage to the child and should be qualified to testify as to the
prevailing social and cultural standards of the Indian child's Tribe.” (Emphasis
Added) 25 C.F.R. § 23.122(a) (2016).

» In accordance with this guidance, we conclude, as have other states, that a \\
qualified expert witness for ICWA purposes must be qualified to testify regarding
serious damage, but need not necessarily be qualified to testify about cultural
standards if such expertise is irrelevant to the particular circumstances at issue in \
the proceeding. Douglas B. 118. ‘

» Douglas B. remanded a district court decision for a new hearing because the expert
that gave testimony was only qualified to testify to the tribe's cultural practices.




Qualified Expert Witness - |[FPA

» The court shall receive testimony from one or more
qualified expert witnesses in all adjudicatory hearings
pursuant to the Abuse and Neglect Act and all hearings to
terminate parental rights. The court shall receive
testimony from a qualified expert witness regardless of
whether the parties to the proceedings have stipulated
to a finding of abuse or neglect.

» The department shall request in writing that the tribe
desighate a QEW.

See NMSA 1978, § 32A-28-17(A) (2022). c.f. 25 U.S.C. § 1912(e)-(f))




Qualified Expert Witness - |[FPA

» A person may be qualified by the court to serve as a qualified expert
witness if the court finds that the person is:

1) Knowledgeable about the prevailing social and cultural
standards of the tribe and is familiar with the family and child-
rearing practices of the Indian child's tribe;

2) Are able to testify whether the Indian child's continued custody
by the parent, guardian, or Indian custodian is likely to result in
serious emotional or physical damage to the child; and

3) Amember of the child's tribe; or
4) A person recommended by the Indian child's tribe.
See § 32A-28-17(B) (2022). c.f. 25 C.F.R. 23.122
The QEW cannot be an employee of the department.
See § 32A-28-17(H) (2022).




Qualified Expert Witness - |[FPA

» When the department notifies an Indian child's tribe of the
pendency of an investigation involving an Indian child from
that Indian tribe, the department shall request in writing
that the Indian child's tribe designate a qualified expert
witness to testify in any child custody or termination
proceedings that may result from the investigation. The
department shall make active efforts to collaborate with
the Indian tribe to identify a person to serve as a qualified
expert witness.

See § 32A-28-17(C) (2022).




Qualified Expert Witness - |[FPA

» If, after active efforts and in no case later than fifteen
days after filing the petition, the department does not
receive a designation from the Indian tribe or if the
department, after good faith efforts, is unable to retain
the Indian tribe's designated qualified expert witness, the
department may identify a qualified expert witnhess who
meets the requirements provided in Paragraph (1) of
Subsection B of this section from a list of qualified expert
witnesses compiled through cooperation among the
Indian tribes in the state and the department.

See § 32A-28-17(D) (2022).




Questions/Comments

\
\
\



Contact Information
» Native American Disability Law Center (505.566.5880)

» Therese Yanan, Executive Director (tyanan@nativedisabilitylaw.org)

» Austin Moore, Attorney (amoore@nativedisabilitylaw.org)

» Pegasus Legal Services for Children & Native American
Budget and Policy Institute

» Christy Chapman, Attorney/GAL (christy.chapmanesg@gmail.com)

» Pueblo of Laguna
» Kip Bobroff, In House Attorney (kbobroff@pol-nsn.gov)

» Tracy Zamora, Acting Manager of Pueblo of Laguna Social Services
(tzamora®@pol-nsn.gov)




