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Indian Family Protection Act

The Indian Family Protection Act (Act) primarily imposes requirements on and within the Children, Youth, and
Families Department (CYDF) and the court by adding new and amending sections to the Children’s Code. The
effective date of the provisions of Sections 1 through 21 and 23 through 73 of the Act is July 1, 2022. The
effective date of the provisions of Section 22 of this act is July 1, 2023. In this one pager the sections of the Act
have been outlined and summarized by the entity, CYFD or the court, effective by the mandates and the
sections that amends the Children’s Code. There is no direct impact to the Family Advocacy Program program
description and operating procedures. The Act does require that the parents’ attorneys are trained on the
provision of the Act so that they can zealously advocate for compliance with the Act on behalf of their clients
who have Indian children.

CYFD requirements includes:

Section 4: Specific active efforts in custody proceedings and Voluntary Placement Agreements..
Section 6: Mandates that the department is not to determine tribal membership but follow the
direction of the parent or the Indian tribe

Section 8: The department shall make a good faith effort to enter into a tribal-state agreement for
coordination of care and custody of Indian children with each Indian tribe within the border of the
state.

Section 10 : An Indian child residing on or off a reservation, as a resident of the state, shall have the
same right to services that are available to other children of the state.

Section 11: The department shall file a Petition for Temporary Emergency Jurisdiction when an Indian
child is a resident of or domiciled on a reservation but temporarily located off a reservation and give
the tribe notice within twenty-four hours of the filing.

Section 12: Within twenty -four hours of initiating an investigation that involves an Indian child, the
department shall notify the Indian child’s tribe of the investigation.

Section 15: Details what the department must include in a petition initiating a child custody
proceeding.

Section 16: Record keeping requirements for the department of the Indian child.

Section 18: Mandates requirements of a Voluntary Placement Agreement prior, during and after
parental execution of the VAP.

Section 21: Mandates that the department place an Indian child in the least restrictive setting and
outline the requirements of that setting and what has to occur prior to a child being adopted or
placed in another permanent placement.

Section 22: Mandates that the Administrative Office of the Court in collaboration with the
department shall develop and deliver annual mandatory training to all children’s court judges, district
court judges, attorneys, guardians ad litem and youth attorneys who are court appointed on the Act
and the location of the Indian tribes geographically located within the state.

Section 24: Mandates that the Department meet with the Indian child, the Indian child’s tribe, the
Indian child’s attorney, and others of the Indian child’s choosing prior to an Indian child’s reaching
seventeen years of age.
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Section 27: Mandates the department to submit a copy of any continuation of the dispositional order
and notice of any permanency and permanency review hearings to the Indian child’s tribe.

Section 31: Mandates that a person certified to conduct pre-placement studies for the adoption of an
Indian child, a person shall meet the standards adopted by the department.

Section 39: Mandates that all records or information concerning a party to any proceedings pursuant
to the Indian Family Protection Act and includes a penalty for violation.

Section 40: The Indian Family Protection Act shall be read in harmony with the federal Indian Child
Welfare Act of 1978 to the extent possible.

Section 41: Creates the “Office of Tribal Affairs” in the department.

Section 42: Mandates that the department in consultation with the Indian nations, tribes, and
pueblos of the state, promulgate rules to implement the provisions of the Indian Family Protection
Act.

Section 43: Mandates that the department make active efforts to determine whether there is reason
to know the child is an Indian child.

State Court requirements includes:

Section 5: The court required to give notice in child custody cases of known or reason to know Indian
child.

Section 7: Invest exclusive jurisdiction to an Indian tribe over a child custody proceeding involving an
Indian child who resides within the reservation of the Indian tribe with exceptions.

Section 9: Full faith and credit to Indian tribe’s jurisdiction regarding parentage, non-parentage,
adoption, and custody decided in an Indian tribe’s jurisdiction.

Section 11: The court determination under a Petition for Temporary Emergency Jurisdiction when an
Indian child is a resident of or domiciled on a reservation but temporarily located off a reservation
remains in effect until an order is obtained from a tribal court.

Section 13: Establishes the standards for pending an Indian child court proceeding including notice,
standards of evidence, documentation of applicability and compliance

Section 14: Grants an Indian Child’s tribe the right to intervene at any point in a child custody
proceeding involving an Indian child.

Section 17: Mandates the testimony of a qualified expert witness in adjudicatory hearings of an
Indian child.

Section 19: In Termination of Parental Rights proceedings the court shall consider whether an
alternative to TPR would be best and notify the Indian child’s tribe by certified mail, with return
receipt.

Section 20: Lists who may petition the court to invalidate the child custody proceeding (a parent,
guardian or Indian custodian from shoes custody was removed).

Section 22: Mandates that the Administrative Office of the Court in collaboration with the
department shall develop and deliver annual mandatory training to all children’s court judges, district
court judges, attorneys, guardians ad litem and youth attorneys who are court appointed on the Act
and the location of the Indian tribes geographically located within the state.

Section 23: Mandates that if the household into which an Indian child is placed for adoption or
guardianship does not include a parent who is a member of the Indian child’s tribe, the court shall
require the parties to the adoption to enter a cultural compact at the discretion of the Indian child’s
tribe.



Section 25: The court at the last review or permanency haring held prior to the Indian child’s
eighteenth birthday, determine whether documentation of the Indian child’s tribal membership and
any information regarding the Indian child’s tribal affiliation have been provided to the Indian child.
Section 26: Mandates that all pre-dispositional studies and reports hall follow the requirements listed
in Section 32A-4-21 NMSA 1978 and include additional documentation outlined in the Act.

Section 28: The court shall make specific findings listed in the Act at the conclusion of a dispositional
hearing in a child custody proceeding involving an Indian child, in addition to other requirements for a
court’s finding pursuant to the Children’s Code.

Section 29: Mandates the time frames for the initial judicial review, within sixty days and what should
be reviewed.

Section 30: Mandates the requirements to be set forth in a Motion for Permanent Guardianship.
Section 32: Mandates the requirements for a Petition for Termination of Parental Rights involving an
Indian child in addition to the requirements of the Adoption Act.

Section 33: Mandates that in an independent adoption, consent from the parent or guardian of an
Indian child to adoption by the petitioner or relinquishment of parental rights shall be obtained in the
manner require by the Indian Family Protection Act.”

Section 34: Mandates the findings requirements for the court to grant a decree of adoption and when
it can be invalidation.

Section 35: A biological parent, guardian or prior Indian custodia may petition for return of custody
whenever an Indian child has been adopted and the relationship between the adoptive parent and the
Indian child has been severed for any reason.

Section 36: Mandates that the court when making a determination regarding the best interests of an
Indian child pursuant to the Indian Family Protection Act allow testimony from all parties and the
Indian child’s tribe and consider listed relevant factors.

Section 37: Grants an Indian tribe access to the post-decree adoption records that involve an Indian
child wo is a member or eligible for membership in the Indian tribe.

Section 38: Mandates that the clerk of a court entering a final decree or order in an adoptive
placement of an Indian child shall provide the secretary with a copy of that decree and mandates
other information necessary .

Section 39: Mandates that all records or information concerning a party to any proceedings pursuant
to the Indian Family Protection Act and includes a penalty for violation.

Amended Sections of NMSA 1978

Section 44: Amends Section 32A-1-4 NMSA 1978, Chapter 77, Section 13 — Definitions.

Section 45: Amends Section 32A-1-8 NMSA 1978 Chapter 77, Section 17. Jurisdiction of the Court.
Section 46: Amends Section 32A-1-11 NMSA 1978 (being Laws 1993, Chapter 77, Section 20, as
amended) "32A-1-11. PETITION--FORM AND CONTENT.

Section 47: Amends Section 32A-3B-16 NMSA 1978 (being Laws 1993, Chapter 77, Section 88, as
amended) "32A-3B-16. DISPOSITIONAL JUDGMENT.

Section 48: Amends Section 32A-4-6 NMSA 1978 (being Laws 1993, Chapter 77, Section 100, as
amended) "32A-4-6. TAKING INTO CUSTODY--PENALTY.

Section 49: Amends Section 32A-4-18 NMSA 1978 (being Laws 1993, Chapter 77, Section 112,
“CUSTODY HEARINGS-TIME LIMITATIONS-NOTICE- PROBABLE CAUSE



Section 50: Amends Section 32A-4-21 NMSA 1978 (being Laws 1993, Chapter 77, Section 115, as
amended) NEGLECT OR ABUSE PREDISPOSITON STUDIES, REPORTS AND EXAMINATIONS.

Section 51: Amends Section 32A-4-22 NMSA 1978 (being Laws 1993, Chapter 77, Section 116, as
amended) DISPOSITION OF ADJUDICATED ABUSED OR NEGLECTED CHILD.

Section 52: Amends Section 32A-4-25 NMSA 1978 (being Laws 1993, Chapter 77, Section 119, as
amended) PERIODIC JUDICIAL REVIEW OF DISPOSITIONAL JUDGMENTS.

Section 53: Amends Section 32A-4-27 NMSA 1978 (being Laws 1993, Chapter 77, Section 121, as
amended) INTERVENTION--PERSONS PERMITTED TO INTERVENE.

Section 54: Amends Section 32A-4-28 NMSA 1978 (being Laws 1993, Chapter 77, Section 122, as
amended) TERMINATION OF PARENTAL RIGHTS--ADOPTION DECREE.

Section 55: Amends Section 32A-4-29 NMSA 1978 (being Laws 1993, Chapter 77, Section 123, as
amended) TERMINATION PROCEDURE.

Section 56: Amends Section 32A-4-32 NMSA 1978 (being Laws 1993, Chapter 77, Section 126, as
amended) PERMANENT GUARDIANSHIP--PROCEDURE.

Section 57: Amends Section 32A-4-33 NMSA 1978 (being Laws 1993, Chapter 77, Section 127, as
amended) CONFIDENTIALITY--RECORDS--PENALTY.

Section 58: Amends Section 32A-5-7 NMSA 1978 (being Laws 1993, Chapter 77, Section 134, as
amended) CLERK OF THE COURT--DUTIES.

Section 59: Amends Section 32A-5-13 NMSA 1978 (being Laws 1993, Chapter 77, Section 140, as
amended) INDEPENDENT ADOPTIONS--REQUEST FOR PLACEMENT--PLACEMENT ORDER--
CERTIFICATION.

Section 60: Amends Section 32A-5-15 NMSA 1978 (being Laws 1993, Chapter 77, Section 142, as
amended) TERMINATION OF PARENTAL RIGHTS.

Section 61: Amends Section 32A-5-16 NMSA 1978 (being Laws 1993, Chapter 77, Section 143, as
amended) TERMINATION PROCEDURES.

Section 62: Amends Section 32A-5-17 NMSA 1978 (being Laws 1993, Chapter 77, Section 144, as
amended) PERSONS WHOSE CONSENTS OR RELINQUISHMENTS ARE REQUIRED.

Section 63: Amends Section 32A-5-21 NMSA 1978 (being Laws 1993, Chapter 77, Section 148, as
amended) FORM OF CONSENT OR RELINQUISHMENT.

Section 64: Amends Section 32A-5-26 NMSA 1978 (being Laws 1993, Chapter 77, Section 153, as
amended by Laws 2003, Chapter 294, Section 4 and by Laws 2003, Chapter 321, Section 4) PETITION--
CONTENT.

Section 65: Amends Section 32A-5-27 NMSA 1978 (being Laws 1993, Chapter 77, Section 154, as
amended) NOTICE OF PETITION--FORM OF SERVICE-- WAIVER.

Section 66: Amends Section 32A-5-28 NMSA 1978 (being Laws 1993, Chapter 77, Section 155)
RESPONSE TO PETITION.

Section 67: Amends Section 32A-5-36 NMSA 1978 (being Laws 1993, Chapter 77, Section 133, as
amended by Laws 2003, Chapter 294, Section 5 and by Laws 2003, Chapter 321, Section 5)
ADJUDICATION--DISPOSITION--DECREE OF ADOPTION.

Section 68: Amends Section 32A-5-40 NMSA 1978 (being Laws 993, Chapter 77, Section 167, as
amended) POST-DECREE OF ADOPTION ACCESS TO RECORDS.

Section 69: Amends Section 40-10B-5 NMSA 1978 (being Laws 2001, Chapter 167, Section 5, as
amended) PETITION--WHO MAY FILE--CONTENTS.

Section 70: Amends Section 40-10B-6 NMSA 1978 (being Laws 2001, Chapter 167, Section 6, as
amended) SERVICE OF PETITION--NOTICE--PARTIES.



e Section 71: Amends REPEAL.--Sections 32A-1-14 and 32A-3B-6.1 NMSA 1978 (being Laws 1993,
Chapter 77, Section 23 and Laws 2005, Chapter 189, Section 37, as amended) are repealed

e Section 72: Severability

e Section 73: Applicability

Section 74: Effective Date - A. The effective date of the provisions of Sections 1 through 21 and 23
through 73 of this act is July 1, 2022. B. The effective date of the provisions of Section 22 of this act is July
1, 2023.



